Legal assessment of the norms of the Federal Law regulating labour relations during the preparation and running of the 2018 FIFA World Cup in Russia
Legal Assessment of the Norms of the Federal Law On Preparation and Running of the 2018 FIFA World Cup and the FIFA Confederations Cup 2017 in the Russian Federation and Amendments to Individual Laws of the Russian Federation No 108-ФЗ regulating labour relations.

June 2013 saw the passing of the Federal Law No 108-ФЗ On Preparation and Running of the 2018 FIFA World Cup and the FIFA Confederations Cup 2017 in the Russian Federation and Amendments to Individual Laws of the Russian Federation (hereinafter, also referred to as  the FL No 108).

The present document has been prepared based on the results of analysing the effect of the FL No 108 norms in terms of their scope, their compliance to the norms of the international law and an assessment of possible consequences of their application.

According to Part 1 of Article 9 of the Federal Law No 108-ФЗ, during the period between the coming into force of the Federal Law in question and December 31, 2018, inclusively, receiving a permit to involve and use foreign workers is not required for the FIFA, FIFA subsidiaries, FIFA contractors, confederations, national football associations, the Russian Football Union, the Russia-2018 Organising Committee and its subsidiaries when the organisations in question sign labour contracts or civil contracts with foreign citizens or persons without citizenship who take part in the events and activities of preparing and running the 2018 FIFA World Cup (hereinafter, also referred to as “events and activities”) for performing work or providing services in connection with such events and activities; nor are these organisations obliged to notify territorial branches of federal bodies of executive power carrying out law enforcement and supervisory functions and providing services in the area of migration, as well as the State Employment Service and local tax authorities where the above mentioned organizations are located, of involving foreign citizens in labour activities, their arrival on work sites or to places of [temporary] residence, and termination of labour or civil contracts signed with such workers..

The establishment of a special regulatory regime for involving foreign citizens and persons without citizenship in labour activities by the FIFA, the Russian Football Union and the Russia-2018 Organising Committee, confederations, national football associations and their contractors is, in itself, deemed reasonable. Ordinary procedures that are currently in effect for legally hiring foreign workers are so complicated that law-abiding employers quite often find it impossible to observe them all even when going to considerable financial and organisational efforts, so they refuse to hire foreign labour solely for this reason. This situation, in turn, leads to wide proliferation of illegal labour relations with foreign workers.
Thus, one cannot say that the establishment of a preferential regime for hiring foreign workers or any other special regulation adopted for the purpose of preparing and running the 2018 FIFA World Cup in the Russian Federation (RF) is bad in itself. However, such a regime can only by justified if labour rights of the foreign workers involved, as well as those of Russian workers, are fully observed.
Yet, further analysis of the FL No 108 provisions reveals that the Law has created opportunities for employers to abuse their power and introduced some norms which directly violate labour rights of workers, both Russian and foreign.
According to Article 9 of the FL No108, organisations entitled to hiring foreign citizens and persons without citizenship on such conditions include:  

                FIFA;

                FIFA subsidiaries;

                FIFA contractors;

                confederations;

                national football associations;

                Russian Football Union;

                Russia-2018 Organising Committee;

                subsidiaries of the Russia-2018 Organising Committee.

Apart from specifying the employers covered, the Law provides another limitation to its scope, stating that the “preferential” conditions of employment are only applicable to workers involved in events and activities of preparing and running the 2018 FIFA World Cup in the RF.

At the same time, Item 13 of Article 2 of the FL No 108 defines a FIFA contractor as a legal or physical entity with which the FIFA has contractual relations (Including FIFA commercial partners, FIFA broadcasters, FIFA media information producers, FIFA service providers, agents acting on behalf of the FIFA or a FIFA subsidiary). And the FL No108 provisions regulating the status of FIFA contractors equally apply to FIFA subsidiaries involved in events and activities of preparing the 2018 FIFA World Cup in the RF and subcontractors of FIFA contractors, as well as subsidiaries of such subcontractors.

Thus, the “preferential” treatment under Part 1 of Article 9 of the Federal Law No108-ФЗ can be applied, apart from the organizations listed above, to organizations having contractual relations with organizations who, in their turn, have contractual relations with the FIFA or its subsidiaries, as well as to subsidiaries of those contractors who are at the end of this contractual chain.

Such approach of the legislator to the regulation of the legal status of employers participating in events and activities of preparing and running the 2018 FIFA World Cup gives us grounds to claim that the provisions of the Law in question affect the rights of a rather broad group of workers, since the list of employers entitled to the special status is not a closed one. It appears that unjustified extension of the special provisions can lead to substantial abuse by employers of their newly obtained rights, particularly by organizations engaged in construction of sports facilities. Here, one of the opportunities for expanding their use of foreign workers can be to hire them through private employment agencies using triangular models of labour relations (outstaffing).

Besides, Part 1 of Article 9 of the FL No 108 repeals the obligation to notify territorial branches of federal bodies of executive power carrying out law enforcement and supervisory functions and providing services in the area of migration, as well as the State Employment Service and local tax authorities where the above mentioned organizations are located, of involving foreign citizens in labour activities, their arrival on work sites or to places of [temporary] residence, and termination of labour or civil contracts signed with such workers. Thus, all these workers will find themselves outside of the State’s monitoring and supervisory activities, making all instances of abuse and violation of rights invisible to the authorities.

Analysis of the FL No 108-ФЗ’s other provisions leads to the conclusion that certain special benefits in terms of hiring foreign workers will also be available to other organisations involved in the preparation of events, including those that carry out construction of sports facilities.

For instance, Part 2 of the above mentioned Article stipulates that during the period between the date of the Law’s coming into effect and December 31, 2018, inclusively, foreign citizens and persons without citizenship involved in relevant events and activities shall have the right to engage in labour activities in the RF without receiving work permits.

Part 4 of Article 9 of the FL No 108 sets for the rule whereby during the period between the date of the Law’s coming into effect and December 31, 2018, inclusively, hiring foreign citizens and persons without citizenship involved in relevant events and activities to perform labour activities in the Russian Federation can be done without taking into account the quota for issuing work permits to foreign citizens and persons without citizenship and the quota for issuing invitations to enter the Russian federation to foreign citizens and persons without citizenship.

Besides, Part 5 of Article 9 of the FL No 108 authorises the RF Government to establish a faster and simpler procedure for issuing temporary residence permits, permits to hire and use foreign labour, invitations to enter the Russian Federation, work permits for foreign citizens and persons without citizenship involved in labour activity by legal or physical persons who have signed civil contracts for building infrastructural facilities provided for in the Programme in accordance with Article 27 of the Federal Law in question.

With regard to both foreign and Russian workers who will be involved in the preparations for the 2018 FIFA World Cup, there is the issue of regulating their labour relations and ensuring their labour rights.
Article 11 of the Federal Law No108-ФЗ and Article 351.2 of the RF Labour Code stipulate the specificities of regulating the labour of persons whose labour activities are associated with preparing and running the 2018 FIFA World Cup and the FIFA Confederations Cup 2017 in the Russian Federation.

These specificities apply to employees of the FIFA, FIFA subsidiaries, FIFA contractors, confederations, national football associations, the Russian Football Union, the Russia-2018 Organising Committee, and, in certain cases, the Committee’s subsidiaries whose work is associated with the carrying out of relevant events and activities (see Article 11 of the Federal Law No108-ФЗ). We have already pointed out the extension-based approach to regulating the status of a FIFA contractor.

It is important to note that these norms cover both Russian and foreign workers to be hired by the listed employers and come into force simultaneously with the Federal Law No108-ФЗ.

The employers will have the right to set up irregular working hours for these workers (Part 1 of Article 11). With regard to the above mentioned categories of workers of the same legal entities, as well as those of the Russia-2018 subsidiaries, special rules will apply for remuneration of work performed on weekly rest days and on public holidays, and night and overtime work. Parts 2-4 of Article 11 state that such issues shall be regulated based on agreement between the parties to a labour contract without any reference to the minimum rates and amounts guaranteed in the RF labour legislation.

Such an approach is deemed to be in conflict with the obligations assumed by the Russian Federation under international agreements. In particular, the European Committee of Social Rights, when interpreting Paragraph 1 of Article 2 of the European Social Charter (Article 2§1 has been ratified by the RF), noted that involvement in overtime work should not be left solely to the discretion of the employee and the employer (Council of Europe. Conclusions of The European Committee of Social Rights, XIV-2, Statement of Interpretation on Article 2.1, p.32).

 

Article 11 of the FL No108 also stipulates that provisions of Articles 154, 113, 153, and 152 of the RF Labour Code shall not apply to the regulation of labour relations established between subjects of law with a special legal status.

The RF Labour Code Articles in question stipulate, among other things, the following:

Article 113 of the RF LC – limits the right of employers to involve workers in labour activities on weekly rest days and on public holidays;

Article 152 of the RF LC – overtime work is remunerated at least at 1.5 of normal pay rate for the first two hours of work and at least a double rate for subsequent hours. Overtime work can be compensated for in extra time off work but only by the employee’s consent;

Article 153 of the RF LC – work on a weekly rest day or on a public holiday shall be remunerated at a double rate. The double payment can be replaced by providing an extra day off only by the employee’s consent;

Article 154 of the RF LC – night work shall be remunerated at a higher pay rate.

Under Part 3 of Article 11 of the FL No108, assigning and paying for work on weekly rest days and on public holidays with regard to employees of the FIFA, FIFA subsidiaries, FIFA contractors, confederations, national football associations, the Russian Football Union, the Russia-2018 Organising Committee, and its subsidiaries whose work is associated with the relevant events and activities, is allowed following the procedure determined in a collective agreement, a local normative act, or a labour contract. In this case, the minimum pay rates guaranteed in Articles 113 and 153 of the RF Labour Code do not apply to the above mentioned employees.

The European Committee of Social Rights notes that the States which have ratified Paragraph 5 of Article 2 of the European Social Charter have assumed obligations to ensure the minimum guarantees related to working on weekly rest days and on public holidays. For instance, the Committee pointed out that rest days cannot be replaced with compensation and employees cannot refuse to take them. Rest days can only be postponed under condition that an employee will work for no longer than 12 successive days before she/he is given two days off (Council of Europe. Conclusions of The European Committee of Social Rights, XVI-2, Statement of Interpretation on Article 2§5, pp. 34-35). As the Russian Federation has ratified Article 2§5 of the European Social Charter, it appears that the procedure for assigning work to employees on weekly rest days cannot be left at the employer and employees’ discretion.

It is also necessary to take into account the European Committee of Social Rights’ instruction concerning the application of Article 2§2 of the European Social Charter: work performed on public holidays shall be remunerated, as a minimum, at a double rate of pay (Council of Europe. Conclusions of the European Committee of Social Rights, XVIII-1, Croatia, p.116). Despite the fact that this provision of the European Social Charter currently remains unratified by the Russian Federation, the effective RF legislation does contain a similar provision set forth in Part 1 of Article 153 of the RF Labour Code. The FL No 108 recognises this provision as inapplicable to subjects of law with a special legal status, which constitutes a substantial violation of the rights of workers involved in events and activities of preparing and running the 2018 FIFA World Cup.    

Under Part 4 of Article 11 of the FL No108 overtime work of employees of the FIFA, FIFA subsidiaries, FIFA contractors, confederations, national football associations, the Russian Football Union, the Russia-2018 Organising Committee, and its subsidiaries whose labour activities are associated with events and activities of preparing and running the 2018 FIFA World Cup in the RF shall be compensated by providing extra time off work equal to or exceeding the actual duration of overtime work in a manner consistent with the relevant organisations’ activity plans, unless otherwise agreed upon by the parties to a labour contract.

We consider the provisions of Part 4 of Article.11 of the Federal Law No108-ФЗ to be in conflict with the obligations assumed by the RF under international agreements. In particular, the European Committee for Social Rights noted that, following from the systemic interpretation of Paragraph 1 of Article.2 and Paragraph 2 of Article 4 of the European Social Charter, any overtime work should be remunerated using higher pay rates and if increased rate of remuneration is replaced with provision of time off work, such compensatory time off should be longer than the actual duration of overtime work (Council of Europe. Conclusions of The European Committee of Social Rights, XVI-2, Belgium, pp.134). Prioritizing agreement between the employee and the employer under Part 4 of Article 11 of the FL No108 also contradicts the European Social Charter, according to the previously mentioned ruling of the Committee (Council of Europe. Conclusions of The European Committee of Social Rights, XIV-2, Statement of Interpretation on Article 2.1, p.32).
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